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nne Honourable the Led an Sen, 
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THE 


PETI T 1 © E 


O F 


Mr. AnTHoNY Pattie MILLER, Oculiſt, now 
in — and Max AnGzLo-Taz- 
MAMONDO, is Dou 


22 n 


HAT your petitioner, Mr. Maler, a native of Germa- 
ny, humbly addreſſes himſelt to the judges of this coun- 
7 as a foreigner, who demands the protection and aid 

its laws. e —_ to offend, by fulſom 

Sens: a charge too often imputed tu artiſts, and others, from 

the continent, who viſit. Great Britain, your Lordſhips will allow 

him to ſay that he has heard much of Scotland. He has read the 
honourable * n by an Engliſhman of rank and diſ- 
tinction, Mr. Horace Walpole, * — Scottiſh nation is the 

*© moſt accompliſhed nation in Tango the nation to which, if 

© any one country is endowed with a ſuperior partition of ſenſe, 

he ſhould be inclined to give the preference in that particular.” 

Has not then your petitioner reaſon ta hope for relief from the 

laws of ſuch a 3 ? eſpecially as he underſtands that the ſpirit 

of thoſe laws is derived from the great fountain of Roman — 
prudence, * from from -whence the laws of almoſt every co in' 

Europe. are derived ; ſo that a foreigner will have the — wy 

find, that the laws over which your Lordſhips preſide, are much 


copgenial with the laws of bis own country. 
A Your $ 


* 
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Tour petitioner having been ſo happy as to perform a very 
ſucceſsful operation on one of the eyes of Signor Francis Angelo 
Tremamondo, Maſter of the Royal Academy at Edinburgh, by 
which that gentleman was reſtored to the perfect uſe of his fight, 
when threatened with a total loſs of it, an intimacy thence en- 
ſued between your petitioner and him: from that intimacy, Sig- 
nor Angelo hrought about a marriage betwęen his daughter and 
\, your petitioner, which has moſt uneꝝpectedly involved your pexi- 

tioner in a law-ſuit, | * * 5 
For, Mr. Angelo obſerving, with a conſcious ſatisfaction, your 
petitioner's liking for his daughter, took an opportunity, with 
much ſmooth and inſinuating addreſs, to tell your petitioner, that 
he Was only ſorry not to be a man worth 20,000 d. for, in that 
caſe, he would give your petitioner 10,000 I. with his only child. 
Vour petitioner had not then made any particular enquiry into 
Mr. Angelo's circumſtances; he knew, indeed, that he was not 
able to give his daughter any thing like 10, ooo I. but he knew 
that he was maſter of the Royal Academy of Edinburgh, with a 
genteel ſalary, and that he had, beſides, a conſiderable num 
ber of ſcholars; and he, upon the whole, judged, that Mr. An- 
gelo, though not opulent, had yet, what may be called, an eaſy 
handſome fortune, for a man in his ſtation; but it was yet too 
oon to be explicit as to ſettlements ʒ there would be time enough 
1 | for that when it was kngwn, whether or not the young Lady 
110 would conſent to the match. k. u | 
This was not long of being known. Mr. Angelo, in a very 
few days after, came to your petitioner, and aſſured him, that 
Miſs Angelo was ready and willing ta be his wife. Your petition- 
er accompanied Mr. Angelo home, and had the pleaſure of hear- 

ing this confirmed by the young Lady berſelt. 

, Now was the time to talk of money-matters.; and accordingly 
upon 


Mr. Angelo and your petitioner had a ſerious co 
chat ſubject. Mr. Angelo expreſſed his regret, that his fortune di 
not enable him to beſtow; with his daughter, what he/| wiſhed ; 
but he COVvENANTED: AND AGREED: That, in the event of the 
« marriage taking place, be would giur tothe petitioner a diamond 
ring, worth V gumeas, or, in glace thereof, fifty guineas ; a gold 
« ſnuſf-box, worth thirty guiucas; that be wand furmſb to, and fet 
**. off in all manner of wearmg-apparel, bis ſaid daughter, ſo as to have 


123.01 1 

1% no nerd of any, for tevo years age the marriage; und that he 
j. give to her thirty. — worth of lace; that he wvould 
8 furniſb u houſe compleatly to — and that he ſhould 
„ have har choice, either to take red or green bed, Oc. which 
„err in Mr. Angelo's houſe ; and his ſaid — as berng his 
. $-only child, ſbould have the half of every thing then in his houſe, 
. as plate, furniture, bite hen-utenſilt, linen, Cc. and that he would 
90 By os ih the petitioner, and bis ſaid daughter, in -bed, board, and 
e a e year, without any gratification whatſoever 

| Wen 

Your petitioner muſt confeſs, that theſe terms were by no 

means ſuch, as he had reaſon to expect. However, as Mr. An- 
— lo talked of the ſituation of his affairs with an appearance” of 
much openneſs and candour; and, as your petitioner had, be- 
fides, a real regard for the young Lady, he did not puth Mr. 
Angelo farther, but conſented to accept of the above ſtipulations, 
and proceeded to perform his part of che contract, by marrying 
Miſs Angelo; and, for ſome time, there was no diſpute with re- 
gard to the terms of this mutual contract; for Mr. Angelo, a 
confſiderable time after the martiage;-acknowledged them to ſe- 
veral reſpectable witneſſes. 

Mr. Angelo, however, having refuſed to implement his part 
of this contract, your petitioner and his ſpouſe were laid under 
the neceſſity of bringing an action againſt him in this court. 

The Lord Monboddo, ordinary, was pleaſed, on the 1 5th De- 


eember 1770, to pronounce the following interlocutor : ** Before pecem. 15, 
% anſwer, allows the purſuer to prove his libel, and all facts and 1770. 


« circumſtances relative thereto ; allows the defender to prove 
* ſuch facts as he ſhall' give in a condeſcendence of, before ex- 
tract, and all facts and circumftances relative thereto ; ; and al- 
* lows: both parties a conjunE probation upon the wank, and, 
44 for that end, grants commiſſion, &c.” 

Mr. — reclaimed and your Lordſhips were pleaſed, on 


the 29th of uary 1971, to - pronounce the following interlo- ,,,,,,, 29 
cutor:- Lords having adviſed the within petition, with the 177 


{+ .anfwers thereto, they find the proof by witneſſes not compe- 
tent in this caſe, and therefore refuſe * allow the ſame, and 


eee ee, | 
- Againſt 
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Againſt this interloeutor a petition was preferred on the pat of 
Mr. Miller and his ſpouſe, within the reclaiming days, which 
your Lordſhips allowed to be withdrawn, and a new one to be gi- 
ven in, betwixt and the roth current. In conſequence of that in- 
dulgence, your petitioners now humbly beg leave to ſubmit their 
cauſe to your Lordſhips re- conſideration. They are adviſed, that 
it lis a queſtion in law, of very general importance, which has 

never before been agitated in this court. 7 80-2117 
The petitioners {hall not take up your Lordſhips time with a 
repetition of the arguments and authorities ſtated for them, when 
the cauſe was laſt before your Lordſhips, as they are perſuaded 
that Mr. Angelo will talk no more of verbal promiſes, and pretend 
to claſs, under that denomination, ſuch a mutual contract as the 
one now in queſtion. They ſhall confine themſelves in this paper 
to the peculiar queſtion now at iſſue, viz. the proof of a verbal 
contract of marriage, the particular ſpecies of contract, de quo 
agitur in tlis cauſt mme 5 
Your Lordſhips will be pleaſed always to keep in mind, that a 
proof, properly ſo called, a proof prout de jure, a probatio ordinaria, 
is, que per inſirumenta aut tefles ft; “ In the mouth of two or 
three witneſſes ſhall every word be eſtabliſhed,” The oaths of 
witneſſes are undoubtedly a better mean of proof than the oath of 
a party, which is known to be one of the modes of a probatio ex- 
traordinaria, to which it is, in general, eſtabliſhed, that a court of 
. juſtice ought not to reſort, if better can be had. The greateſt re- 
quiſite of evidence, which is intended for diſcovering and aſcer- 
taining truth, is, that, the witneſſes, by whoſe teſtimony it is to 
be expifcated, be impartial, and, conſequently, - eredible. Now, 
there can be no doubt, that the oath of a party is the oath of the 
moſt partial witneſs ;' and, therefore, it is certainly a mean of 
proof the 'leaſt ſatisfactory to the minds of judges of any that has 
been deviſed. 5 | Ie. u 8 5 

When no better can be had, no doubt the oath of a party muſt 
be taken; and your petitioner alſo knows, that the law of this 
country has provided, that, in certain caſes, the only proof that 
is to be allowed is the oath of a party, It does not become him 
to impugn any part of the law of Scotland. As, however, a great 
Roman ſatryer candidly acknowledged, that, omnium que a na- 
zune deere unt rative rrddi non Perg, there are, perhaps, laws» 

1111900 * yers 


s ] 
yers: here, vo will be as candid with regard to; ſome things in 
the geottiſu code. But this much your petitioner may; with 
humble confdence, maintain, that your Lordſhips will, not be 
. * of 2 Party, farther chan 
law lays: you under an obligation to do. 195 
petitioner is adviſed, that All bargains or mutual — | 
— — may, by the law of Scotland, be proved. 
by the oaths of witneſſes; and, upon that general principle, he | 
dees humbly plead, that the mutual contract, for implement of | 
which he is purſuing, may be ſo proved. Your Lordthips have 
now before you, for the firſt time, this queſtion, May a padtum 
datale be proved by witneſſes or not? The reſolution of which, 
queſtion muſt, in your petitioner's humble apprehenſion, depend | 
upon this, whether a pactum dotale be an n to the general \ 
rule, as to bargains concerning moveables ? , | 1 1 

This, your petitioner does humbly maintain, is not che * | 
for, upon looking into the writers * the law of Sconend, no 
ſuch ching appears. 

My Lord Bankton, in his title upon obligations. n | 
thus lays it down: Writing is eſſential to divers contracts and 
* deeds; for all matters concerning heritage, tacks beyond a | 1 

* year, and conveyances of ſuch deeds, require writing, as 
. c neceſſary un to their perfection, book 1. tit. 11. 

c 2 3. 

And Mr. Erſkine, in his ride of obligations, by word or writ, 
book 3. tit. 2. $ 2. obſerves, ** Writing muſt neceſſarily inter- 
veen, in all obligations and bargains, concerning heritable ſub- 

e jects, though they ſhould be only, tempor „ AS tacks, which, 

e when they are verbal, laſt but for one year. And, a lirele af- 
ter, he obſerves, ** Writing i is alſo required in teſtaments ;” but 
not a word, is ſaid by either of theſe writers with regard to the 
pattum dotale. 

Now, with ſubmiſſion, is it poſſible to conceive, that, if a 
padtum dotale were underſtood in the law of Scotland to be one of 
thoſe mutual contracts, concerning moveable commodities, which 
are not probable by witneſſes, is it poſſible to conceive, that both 
theſe learned writers would have omitted to have taken notice of _ 

it? Surely. no. Your petitioner, then humbly thinks, himſelf in- 


60 n o argue that, in az caſe, which is 3 contract con 
cerninp 
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cerning moyeable commodities, exceptio firmar regulam'in'rebice non 
exce 417. any | ; | 12 2 B = » 7 ALI LOSL 64 „ * 

What has been above ſtated appears to be decifive againſt che 
principle aſſumed by the defender, that 3 doralt is not pro- 
bable by witneſſes, becauſe it ought to have been executed in 
writing; for, if the lawyers, of this country, when treating, ex 
profeſſo,, of conventional obligations, and there enumerating*the 
ſeveral exceptions to the general rules upon that ſubject, have 
not mentioned the patFum dotale as an exception; it ſeems, with 
great ſubmiſſion, to be rather hard to make a ſtretch, and in- 
clude the pactum dotale as an exception. BRIT; ROLE: 
But, farther, your petitioner is adviſed, that, when the law of 
Scotland is ſilent, the civil law, is adopted by your Lordſhips; and, 
in that law, it is expreſly laid down, that a pactum dotale does not 
require writing, and may be proved in the ordinary way and 
manner that other bargains may be proved. 

The learned Voet, when expounding the title de pactis dotali- 
bus, writeth as follows: “ Neque ad pactorum horum dotalium 
e perfectionem ſcriptura opus eſt, fi modo aliunde illa proba- 
e tionem habeant, 6. C. de dotrs promiſſione, I. unic. F 1. et & ult. 
„in fine C. de rei uxor. att, I. cum citra 15. C. de jure dot. novel. 
* 117. cap. 4. Licet enim ſæpiſſime inſtrumentorum dotalium 
in jure noſtro mentio fit, non tamen eorum adhibendorum 
* neceſſitas invenitur impoſita, paucis exceptis caſibus ſimgulari- 
bus, firmantibus communes juris regulas in caſibus non excep- 
tis, ſecundum quas ſcripturz fiunt, ut quod actum eſt facilins 
„ probari poſſit; cæteroquin et fine ſcripto valent, quæ acta 
funt, fi aliunde habeant probationem,” And, after mentioning, 
that Caſus vero excepti fuerunt, ſi illuſtres perſonæ Romanæ, 


non barbarz, matrimonium contraherent. Si quis libertinam 


&© ſuam duceret in uxorem, ac denique, fi imparis conditionis ho- 
«© mines matrimonio jungerentur ;” none of which exceptions, 
ſurely, the defender will fay, are applicable to the preſent cate ; 
the learned commentator proceeds to obſerve, ** Hoc vero jus, 
% quod nempe ſeriptura ad validitatem pactorum dotalinm non 
1 Abſolute neceſſaria fit, moribus quaque hodiernis multorum 
6 rohatum eſt,” en | 7 'JE | 1 (1; | ; | 
. Maſeardus de Probationibus 1s more explicit in favour of the doc- 
trine maintained by your petitioner. He firſt obſerves, that, 

25 a Probationes 
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uz alias non, reci favore dotis admittan- 
« tur, ä 566. No“ W. N has the folll wing paſſage, 
directiy to the calc; in K Dotis d o, Ci ea non a ear 
« ;nſtrumentam, poteſt prob ar] per 8 Be 
Nay, farther, in Yang cee, ry 5 V e al 
municipali caveatur intra certam Tag. ari non 
2 per teſtes, ſed per n lice dos excedat dictam Nas 
<< mam. preſcriptam a ſtatuto, poterit tamen per teſtes probati. - 
tf, then, the portion covenanted to be given with a woman 1 85 
is viewed in ſo very favourable licht in foreign un” 
tries, where the Roman law 10 that proofs, which would 
be otherwiſe 2 day | be admitted to eſtabliſh it, y 
petitioner does humbly FORE l, that, 1 in this co guntry, where . 
Roman law does alſo — ough your, Lordfhips 5 fowfa hot 
be diſpoſed to go all the length that | aſcardub does, Who, Upon 
the principle that, Dos gf 220 pig, allows it ſuch ow aorditiary 
privileges, you will at aß 7 vayilling to narrow and dam Jy the 
evidence, 

With great t ſubmiſſion, f nere is nothing i in the e 
which ſhould take it out of the general rule, as to argains an- 
cerning moveables. It is ſurely a lawfyl bargain; and, whatever 
refined notions ſome. people may entertain, it is nevertheleſs very 
certain, that, in the — ent ſtate of human ſociety, the dowry is 
generally conſidered as an eſſential requiſite in a contra of mar- 
riage,.. A contract of marriage is 2 contrattus jnnominatus, Do ut fa 
czas ; and it appears, Crain hard, that, when your petitioner 
fecit, has done it, has ied the woman, has performed his part 
of the contract, res non ſunt. erg the law ſhould deny him its 
full aid to recover the dos, o force his father-in-law to per- 
form the counter part of. the again, 

My Lord, Bankton, vol. * 5 3 fays, „ Bargains about 
1 moveables, for oo benefi 5 = commerce, are ſuſtained, with- 
6 out writing, to the greateſt extent, and may be proved by wit- 
neſſes And, ſurely, as much fayour i is due to a marriage- con- 
tract, as to r 8 * 0 is a contract in the lawful 
commerce e ves, the mof ſt neceſſary commerce of any ; 
and why Pon not bargains, concerning e in _ courſe 
of char commerce, be probable by witneſſes, as wel ce ber 


bargains ning moyeabl e law has not made 
ins concern me! les The la en 
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reaſon why your Eordſhips ſhould do it. 9329 36378 10: #, 
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exception ; and, with great! ſubmiſſion, there Appears no _—_ 
What is there ſo ſacredi m bargains r fn 

matrimonis,' that the alone ſhould be excepted from che general 


rule of evidence? age itfelf may be very ſacred; but it does 
not occur, that the m 


or goods, bargained for, on cenſion of 
marriage, ſhould be confidered in that light. It has been ſaid, 
that, if the doctrine pleaded for your petitioner ſhould be ſuſ- 


| rained, ſums, to any extent, might be proved by witneſſes to 


have been contracted for, in the view of a marriage taking place. 
And why, with great ſubmiſſion, why not? Your petitioner 
holds it to be law, that a conventional obligation to pay any ſum 
of money, upon a certain condition being performed, may be 
proved by witneſſes; ' and muſt ſtand good, unleſs it be a furpe 
pactum, or enorm leſion, or fraud can be qualified. 

Your Lordſhips will be pleaſed to confider, that marriage itſelf 


is probable by witneſſes; and, therefore, it ſeems rational that the 
conditions of a marriage may alſo be ſo proved. Will your Lord- 


thips allow a proof, by witneſſes, of the principal, and 1 it to 
its acceſſories? Had your petitioner been baſe enough to deny his 
marriage with Mr. Angelos daughter, witneſſes would have — 
called to prove it; and thoſe witneſſes would have told, in the courſe 
of their examination, the very circumftances which your peti- 
tioner is now deſiring to prove. Is it not then exceedingly hard, 
that your petitioner, when acting honeſtly and uprigbtly, ſhould 
be in a worſe fituation? He is an entire ſtranger in this country; 
he came to it at the earneſt ſolicitations of Mr. Angelo, who has 
reſided here for many years; he is himſelf of an open, unſuſpi- 
cious, and \generous/temper, and, truſting to Mr. Angelo's — 
faith, as one who was acquainted with the laws and cuſtoms of 
the country, he did not inſiſt that the contract between them 


ſhould be reduced into writing. Shall Mr. Angelo, then, now be 
allowed to take advantage of your petitioner, and to come and 
in a court of juſtice, Mr. Miller thall have nothing but my 
«oath, * , info Guk, that 


your-Lordſhips, alter reronſidering this -caule, will reſtrict him 
to ſuch a mean of proof. 
And whatever may be the opinion of your Lordſhips, e- 


gard to allowing a proof by witneſſes, of marriage- contracts as 
NT. Hf do 
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to ſums of great extent, becauſe ſuch are commonly reduced into 
writing; your petitioner humbly maintains, that a different rule 
{ſhould be followed with regard to ſuch contracts as the one now 
in queſtion. It is well known to your Lordſhips, that the com- 
mon ufage in Scottand is, that ftipulations in the view of mar- 
riage, when the bride is to get onlyia dew - moveables, are not re- 
duced into writing. It is covenanted and agreed, that a man 
ſhall get with her, perhaps, a good mare, a cow and a calf, a 
ſcore of ſheep, a bedding of clothes, ſome pieces of houſhold- 
furniture, or other articles of a like nature ; but your Lord- 
ſhips; it is believed, will not find written contracts as to ſuch 
matters, from the earlieſt ages till the preſent time. 

The preſervation of ancient poetry is certainly no leſs rational 
than the preſervation of ancient coins; for if the latter frequent- 
ly contribute to rectify and aſcertain, the chronology of hiſtory, 
x # former no leſs promotes our knowledge of the manners and 
cuſtoms of men in their reſpective pemods, In the great queſtion 
concerning the ancient peerage of Sutherland, now depending be- 
fore the Houſe of Lords, Andrew Wintan's old rhymes are quoted 
amongſt other proofs, authorities, and illuſtrations. Your peti- 
tioners might here quote ſome ancient Scottiſh poetry on occaſion 
of weddings, and the method of adjuſting tochers, in ſupport of 
what they are maintaining ; but, as the pieces they mean are 
in every body's hands, it is unneceſſary. 

They will appeal to the many men of buſineſs in this court, 
and over all Scotland, who have been employed in executing mar- 
riage-ſettlements, if it is cuſtomary to make out written contracts, 
when nothing elſe is contracted to be given with the bride but a 
few moveables, as what were termed zoca/ia in che Roman law, 
or other ſuch things. U. 10 

The caſe here, is juſt of that nature. Mr. Angelo agreed to 
give with his daughter, a ring, a ſnuff-box, a parcel of lace, 
ſome wearing-apparel, and ſome howſtold-turniture, &c. Such 
a marriage- contract, does, with ſubmiſſion, fall under that 4pe- 
cies' of marriage-contracts, as to-which we are not ſo much as lett 
in doubt, whether writing ought to interveen, becauſe the univerſal 
practice of the country has eſtabliſhed it, that in fuch cates; writ- 
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